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Founded in 1916, the Employers Association of New Jersey (EANJ) is a trade association
consisting of over 3,200 small and large private employers, as well as municipalities throughout
New Jersey. For the past 103 years, EANJ has dedicated its resources to improving New Jersey's
workplaces through improved employee relations and education and to promoting the causes
of dignity and respect in the workplace. With these goals in mind, the organization advises
private and public employers throughout the state on matters of labor and employment law
compliance, helps employers craft and review anti-harassment policies and provides in-house,
interactive training on many topics, including preventing workplace harassment. In 2018 alone,
EANJ conducted approximately 70 in-house trainings, seminars and webinars, that addressed
the prevention of sexual harassment. It is from this wealth of experience and commitment that
EANJ recommends that New Jersey implement mandatory sexual harassment training for all
employees, both public and private, who work in the state. At present, New Jersey does not
require all employees to receive sexual harassment training; it does, however, require state
government supervisors and employees to complete an online training regarding the state’s
Policy Prohibiting Discrimination in the Workplace Training, which covers sexual harassment.!
While thjs is a good start, New Jersey can do more to address and prevent workplace sexual
harassment through mandating sexual harassment training. As we will demonstrate, these
efforts yield many additional benefits for employers and employees alike.

Within the past three years, five states -- California (2018),2 Connecticut (2019),
Delaware (2018),* Maine (2017), and New York (2019)%~ have implemented rules requiring all
private and public employers to offer sexual harassment training on a regular basis, usually
annually or biannually. lllinois will join that list in 2020, and will require all employers to provide
annual sexual harassment training to employees.” Currently, five states -- Illinois (2019),8
Tennessee (2010),° Nevada (2003),%° Louisiana (2018),** Utah (2019),*? and Pennsylvania
(2002)3 -- require all public employees to receive sexual harassment training or education.

Sexual Harassment Training’s Impact on Reporting

Mandatory training for all employees is still relatively new; however, the existing
statistics suggests that sexual harassment training increases awareness and, by extension,
reporting of sexual harassment. We see this borne out in Maine, which was the first state to
mandate training for all employees in 2017. The Equal Employment Opportunity Commission’s
(EEOC’s) 2018 statistics for Maine reveal that the percentage of sex-based charges doubled
following the implementation of mandatory training -- from 20% of the state’s total charges in
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2017 to 40% of the state’s total charges in 2018. Furthermore, while Maine’s overall charge
numbers are relatively small, its 2018 charge intake reflected the highest percentage of sex-
based complaints the state has received since the EEOC started reporting these numbers in
2009.2 That revelation may seem alarming at first, but it need not be. Increased reporting can
signal employers to manage and change problematic environments, once they become aware
of pre-existing harassment.

Although there are no EEOC statistics available yet to show the impact of the more
recently-passed mandatory sexual harassment training laws in California, Connecticut,
Delaware and New York, it is notable that the percentage of sex discrimination EEOC charges
increased in each of these states (and Maine, as reflected in the chart below) from 2017 to
2018 at rates higher than the national average.’® This may well indicate that employees in those
states are aware of the upcoming changes to the law and are becoming more vigilant about
their rights. Again, while training can lead to increased reporting, it can also lead employers to
increased awareness to identify -- and prevent -- the conduct and situations that result in sexual
harassment in the workplace. Training helps everyone.

Sexual discrimination charges as a percentage of EEOC charges received by state

State Federal CA cT DE ME NY
2017 30.4% 27.7% 25.8% 21.2% 20% 30.9%
2018 32.3% 30.6% 30.8% 26.8% 40% 37.3%
Change 1.9% 2.9% 5% 5.6% 20% 6.4%

Jurisprudence on Training

Courts have long appreciated the value of training to improve the workplace. In 1998,
the U.S. Supreme Court indicated that employers had to take “reasonable steps to prevent
harassment” in order to preserve an affirmative defense to a sexual harassment claim.
Faragher v. City of Boca Raton, 524 U.S. 775, 764-65 (1998); Burlington Industries, Inc. v. Ellerth,
524 U.S. 742, 806-07 (1998). Since that time, many courts, including the Supreme Court of New
Jersey, have concluded that training is an essential step to prevent sexual harassment. Most
notably, in Aguas v. State of New Jersey, 220 N.J. 494 (2015), the New Jersey Supreme Court
expressly cited sexual harassment training among the factors it considers to determine whether
an employer has an affirmative defense to a sexual harassment claim or, conversely, whether
the employer has allowed sexual harassment to occur through the employer’s negligence.®

Per the EEOC, Training Must Be “Effective”

The prevention of sexual harassment is not merely an exercise to preserve a legal
defense, however; it should also be a step that employers willingly undertake to ensure that



their workplaces operate in as productive, respectful and inclusive a manner as possible.
Indeed, the EEOC, which is charged with enforcing Title VII's prohibition against sex
harassment, has endorsed the value of training to impact sexual harassment, but has cautioned
that training must be undertaken with sincerity and not just as a “check the box” means of
preventing liability. In the June 2016 report issued by its Select Task Force on the Study of
Harassment in the Workplace, the EEOC emphatically stated that

Training Must Change. Much of the training done over the last 30
years has not worked as a prevention tool - it's been too focused
on simply avoiding legal liability. We believe effective training can
reduce workplace harassment, and recognize that ineffective
training can be unhelpful or even counterproductive. However,
even effective training cannot occur in a vacuum - it must be part
of a holistic culture of non-harassment that starts at the top.
Similarly, one size does not fit all: Training is most effective when
tailored to the specific workforce and workplace, and to different
cohorts of employees. Finally, when trained correctly, middle-
managers and first-line supervisors in particular can be an
employer's most valuable resource in preventing and stopping
harassment.’

The Value of In-Person, Interactive Training

To that end, we propose that New Jersey provide in-person, interactive training, rather
than online or other forms of passive training, as a way to increase employees’ active
participation in and their likelihood of benefitting from sexual harassment training. In keeping
with its position that training must be effective rather than perfunctory, the EEOC recommends
training be conducted by “qualified, live, and interactive trainers.”!® In addition, some states
have required (such as California)*® or, at least, acknowledged a preference for (such as
Connecticut and Maine) interactive training.?° Connecticut’s Commission on Human Rights and
Opportunities indicates that interactive trainings are preferable because participants
understand that a trainer is available to respond to their questions.?! Finally, psychological
studies show that participative trainings involving interactive exercises and discussion are more
effective than passive online and video trainings.?

The High Costs of Sexual Harassment

The cost of sexual harassment in the workplace is a high one, and one that New Jersey
cannot afford. Workplace harassment issues generate significant costs. A 2017 study by the
business insurance company Hiscox Inc. found that employment charges against small- to
medium-sized businesses resulted in average defense costs of $160,000, in matters that took
an average of 318 days to resolve.?? In addition, employers can spend between $75,000 and
$125,000 to defend cases through discovery and a ruling on a motion for summary judgment.
For employers who lose summary judgment, they can expect to spend $175,000 to $250,000 on
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average to take a case to verdict at trial.* This is a risky gambit for many employers, given that
trials can bring reputational and financial harm because few employers are able to defend
sexual harassment claims successfully. According to a study by the legal analytics firm Lex
Machina, between January 2009 and July 2017 only 14% of lawsuits alleging harassment,
discrimination or retaliation resulted in employer wins. While the study showed that the
number of employee wins are even smaller (1%), it also revealed the cold financial truth: 78%
of cases were likely settled.?> That suggests that significant amounts are paid out by employers,
if only to conclude the matter.

While there are no readily available statistics specific to New Jersey’s public employers,
several news reports show that sexual harassment cases have proven costly to them as well.
For example, in a 2012 article, “N.J. pays millions in sex harassment cases” (which was reprinted
and updated in March 2019 by NJ.com), the Associated Press reported that between 2006 and
September 2011, New Jersey’s state agencies received 913 sexual harassment complaints and
paid out $3.9 million in taxpayer dollars to settle sexual harassment claims. Settlements
averaged $145,000 apiece, with nine totaling at least $200,000.%° More recently, an August 26,
2019 TaplInto.net article reported that “Union County Says 5395,000 Sexual Harassment
Settlement was ‘Business Decision.””?” As with employers in the private sector, it appears that
public employers are also compelled to make costly business decisions to address sexual
harassment claims after the fact.

The Costs of Ignoring Workplace Harassment

Ignoring sexual harassment issues is costly even when charges are not formally filed.
The negative impacts of sexual harassment on individuals are well-documented by medical,
psychological and occupational researchers. In environments where sexual harassment is left
unchecked, employers suffer higher rates of employee turnover.?® One 2007 psychological
study indicates that even when harassed employees stay with their employer, employers lose
an average of $22,500 per person in productivity costs.? That study also revealed that sexual
harassment experiences can cause decreased job satisfaction, lower organizational
commitment, withdrawal from work, ill physical and mental health, a reduction in life
satisfaction and well-being, and symptoms of post-traumatic stress disorder.3° More recent
studies from medical (2015) and advocacy (2018) groups suggest that employees who have
been harassed or bullied at work are more likely to take at least two weeks off from work.3
Industrial psychologists and advocacy groups also issued 2018 studies which show that even
less severe and pervasive forms of harassment can harm psychological well-being3? and act as
dangerous distractions for employees in safety-sensitive positions.33

A 2018 study by the U.S. Merit Systems Protection Board confirmed that these adverse
effects are prevalent in the public sector. The study found that 1 in 7 federal employees
experienced sexual harassment in 2014 and 2015. 12% of these employees changed jobs or
locations and 22% of harassed employees reported that productivity was reduced. 17% used
annual leave, 17% used sick leave, 13% were denied a promation, pay increase, good
performance rating, or good reference, 6% transferred or quit, and 5% were reassigned or



transferred against their wishes. Employees who observed or experienced sexual harassment
felt less inspired to do their best work.3

The numbers confirm that which we all likely know: when sexual harassment goes
unchecked, it disrupts the workplace, lowers productivity, and demoralizes employees.

Conclusion

In light of the indisputable benefits of raising awareness on the prevention of
harassment, as well as the dire costs of allowing sexual harassment, we respectfully urge the
New Jersey Division on Civil Rights, along with its partners at the New Jersey Coalition Against
Sexual Assault and Rutgers Law School International Human Rights Clinic, to recommend that
New Jersey mandate in-person, interactive sexual harassment training for all New Jersey
employees.
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